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P.O. Box 2816
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
JAMES JOSEPH O'BRIEN,
)
)
Defendant-Appellant.
)
___________________________)

NO. 44033
LATAH COUNTY NO. CR 2015-1257
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
James Joseph O’Brien appeals from the district court’s Judgment of Conviction,
Order Suspending Execution of Sentence, and Order of Probation. Mr. O’Brien was
sentenced to a unified term of four years, with one year fixed, suspended for a three
year probation term, following his conviction for possession of a controlled substance,
methamphetamine.

He asserts that the district court abused its discretion when it

imposed an excessive sentence without giving proper weight and consideration to the
mitigating factors in his case.
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Statement of Facts & Course of Proceedings
On July 24, 2015, an Information was filed charging Mr. O’Brien with possession
of a controlled substance, methamphetamine. (R., pp.36-37.) The charges arose from
a report to police that Mr. O’Brien had dropped a plastic baggie filled with
methamphetamine while at a local gas station convenience store. (PSI, p.3.)
Mr. O’Brien entered a not guilty plea to the charge. (R., p.40.)
The case proceeded to trial. (R., pp.86-97.) The jury returned a guilty verdict.
(R., p.124.) At the sentencing hearing, the prosecution requested a unified sentence of
four years, with one year fixed, with a period of retained jurisdiction. (Tr., p.368, Ls.57.)1

Defense counsel recommended that Mr. O’Brien be placed on a period of

probation. (Tr., p.377, Ls.6-16.) The district court imposed a unified sentence of four
years, with one year fixed, suspended for a three year probationary term. (R., pp.130140.) Mr. O’Brien filed a Notice of Appeal timely from the district court’s Judgment of
Conviction, Order Suspending Execution of Sentence, and Order of Probation.
(R., pp.143-145.)

All citations to the transcript containing the trial and sentencing hearing will be cited as
“Tr.”
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ISSUE
Did the district court abuse its discretion when it imposed, upon Mr. O'Brien, a unified
sentence of four years, with one year fixed, suspended for a three year probationary
term, following his conviction for possession of a controlled substance,
methamphetamine?
ARGUMENT
The District Court Abused Its Discretion When It Imposed, Upon Mr. O’Brien, A Unified
Sentence Of Four Years, With One Year Fixed, Suspended For A Three Year
Probationary Term, Following His Conviction For Possession Of A Controlled
Substance, Methamphetamine
Mr. O’Brien asserts that, given any view of the facts, his unified sentence of
four years, with one year fixed, suspended for a three year probationary term, is
excessive.

Where a defendant contends that the sentencing court imposed an

excessively harsh sentence, the appellate court will conduct an independent review of
the record giving consideration to the nature of the offense, the character of the
offender, and the protection of the public interest. See State v. Reinke, 103 Idaho 771
(Ct. App. 1982).
The Idaho Supreme Court has held that, “‘[w]here a sentence is within statutory
limits, an appellant has the burden of showing a clear abuse of discretion on the part of
the court imposing the sentence.’”

State v. Jackson, 130 Idaho 293, 294 (1997)

(quoting State v. Cotton, 100 Idaho 573, 577 (1979)). Mr. O’Brien does not allege that
his sentence exceeds the statutory maximum. Accordingly, in order to show an abuse
of discretion, Mr. O’Brien must show that in light of the governing criteria, the sentence
was excessive considering any view of the facts.

Id. (citing State v. Broadhead,

120 Idaho 141, 145 (1991), overruled on other grounds by State v. Brown, 121 Idaho
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385 (1992)).

The governing criteria or objectives of criminal punishment are:

(1) protection of society; (2) deterrence of the individual and the public generally; (3) the
possibility of rehabilitation; and (4) punishment or retribution for wrongdoing. Id. (quoting
State v. Wolfe, 99 Idaho 382, 384 (1978), overruled on other grounds by State v.
Coassolo, 136 Idaho 138 (2001)).
Mr. O’Brien asserts that the district court failed to give proper weight and
consideration to the mitigating factors that exist in his case. Specifically, he asserts that
the district court failed to give proper consideration to his honorable discharge from the
military.

Military service should be considered as a mitigating circumstance when

reviewing the appropriateness of a defendant’s sentence. State v. Nice, 103 Idaho
89, 91 (1982); see also State v. Mitchell, 77 Idaho 115, 118 (1955).
Mr. O’Brien enlisted in the United States Navy in 1993. (PSI, p.8.) He served
until 1998 and achieved an E5 rank. (PSI, p.8.) He was deployed to Japan and was
also briefly stationed in Kuwait.

(PSI, p.8.)

He received an honorable discharge.

(PSI, p.8.)
Additionally, Idaho courts have previously recognized that Idaho Code § 192523 requires the trial court to consider a defendant’s mental illness as a sentencing
factor. Hollon v. State, 132 Idaho 573, 581 (1999). Mr. O’Brien was diagnosed with
ADHD as a child and believes he still suffers symptoms. (PSI, p.9.) Prior to sentencing,
he was suffering from depression.

(PSI, p.9.)

It was noted in the GAIN-I

Recommendation and Referral Summary that Mr. O’Brien reported symptoms
consistent with a diagnosis of mood disorder, Generalized Anxiety Disorder, and a

4

possible stress disorder. (GAIN-I, p.3.) It was recommended that he participate in
individual or group therapy. (PSI, p.13.)
Furthermore, in State v. Shideler, 103 Idaho 593, 594 (1982), the Idaho Supreme
Court noted that family and friend support were factors that should be considered in the
Court’s decision as to what is an appropriate sentence. Id. Mr. O’Brien has the support
of his family. Although he had a difficult childhood, experiencing physical and sexual
violence while growing up, Mr. O’Brien has a very close relationship with his mother.
(PSI, p.6.) His mother, Mary Lou Kilwein, noted that she has a very close relationship
with her son. (Letter in Support of Defendant, p.1.) She said that they have always
been close and that Mr. O’Brien is a “loyal person,” “creative,” “protective and dedicated
to family.” (Letter in Support of Defendant, p.1.) Ms. Kilwein noted that:
James is a dedicated son, sibling and friend, he has a lot to offer
the community, . . . he is before the court now [for] helping without
question, if he is guilty of anything it is poor judgment and choices[.] [H]e
is currently signed up for flagging class and had vigorously been applying
for employment[.] [H]e is making strides toward moving forward with his
life and getting past this mistake[.] [I]t is my hope that the court will take
this . . . into consideration[.] [H]e has separated himself from many of his
old haunts, changed his phone number and is starting to look [forward] to
a future[.] [H]e is spending time with family and his elderly grandparents.
(Letter in Support of Defendant, p.3.)
Based upon the above mitigating factors, Mr. O’Brien asserts that the district
court abused its discretion by imposing an excessive sentence upon him. He asserts
that had the district court had given proper consideration to his military service, mental
health issues, and family support, it would have crafted a less severe sentence.
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CONCLUSION
Mr. O’Brien respectfully requests that this Court reduce his sentence as it deems
appropriate.
DATED this 2nd day of September, 2016.

_______/s/_______________________
ELIZABETH ANN ALLRED
Deputy State Appellate Public Defender
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